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United States Court of Appeals for the 
District of Columbia 


a. District Court of the United States for th^ 

District of Columbia 

Law, No. 84,954 

National Savings & Trust Company, Trustee, a corpora¬ 
tion, Plaintiff. j 

vs. 

Israel Orlove, Defendant. 

United States of America, 

District of Columbia, ss: 

BE IT REMEMBERED, That in the District Court of the 
United States for the District of Columbia, at the 
City of Washington, in said District, at the times 
hereinafter mentioned, the following papers were 
filed and proceedings had, in the above-entitled 
cause, to wit : 


1 


Amended Declaration 

I 

Filed June 26 1935 

In the Supreme Court of the District of Columbia 


Law, No. 84,954 

National Savings & Trust Company, Trustee, a Corpora¬ 
tion, Plaintiff. 


Israel Orlove, Defendant. 


The plaintiff, National Savings & Trust Company, a cor¬ 
poration, organized and existing under the laws of the 
United States applicable to the District of Columbia having 
its principal office and place of business in the City of Wash¬ 
ington, District of Columbia, as trustee under and by virtue 
of a certain agreement in writing dated the 9th day of Sep¬ 
tember, 1932, by and between the plaintiff and bne Lee 
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Fisher Dante, a copy of said agreement being hereto at¬ 
tached and made a part hereof as fully as if the same were 
herein specifically set forth, sues the defendant, Israel Or- 
love, for money payable by the defendant to the plaintiff 
for, on or about September 9, 1932 and prior thereto, the 
said Lee Fisher Dante was the holder in due course of three 
certain promissory notes hereinafter more specifically set 
forth, secured by a first deed of trust on the hereinafter 
mentioned real estate, and being the holder in due course of 
said promissory notes, did, by reason of the aforesaid agree¬ 
ment between the plaintiff and the said Lee Fisher Dante, 
assign, set-over, transfer and deliver to the said plaintiff, 
the said three certain promissory notes, and for that, on 
July 19, 1933, while the said plaintiff was the legal title 
holder thereof by reason of the aforesaid agreement of 
September 9, 1932, the defendant in consideration of 
2 the extension of the time for the payment of the prin¬ 
cipal and interest of said three certain promissory 
notes, did guarantee in writing the payment of the principal 
and interest of said three certain promissory notes to and 
including June 10,1934, each of said promissory notes being 
for the sum of Ten Thousand Dollars ($10,000.00), Five 
Thousand Dollars ($5,000.00) and Two Thousand Five 
Hundred Dollars ($2,500.00) respectively, theretofore made 
and delivered by one N. Ardilia Dante to the order of Percy 
Cranford dated December 10, 1921, payable three years 
after date with interest at 6% per annum until paid, said 
interest payable semi-annually by the terms of said prom¬ 
issory notes and quarterly by the terms of said guarantee, 
which said promissory notes were duly endorsed by said 
Cranford and were secured by a first deed of trust on Lot 
644, Block 1, “Mt. Pleasant”, said guarantee of said defen¬ 
dant causing the said three promissory notes and each and 
every provision of said deed of trust securing the same to 
continue unqualified and in full force throughout the period 
of said extension as though the end thereof had been the 
original date of the maturity of said notes; that said deed of 
trust securing the aforesaid promissory notes, provided 
inter-alia, that should default be made in the payment of 
taxes that become due or assessed against the property se¬ 
curing said promissory notes and/or upon the default or 
failure being made at the maturity of said notes, said real 
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estate securing the said notes should be sold and the pro¬ 
ceeds derived therefrom, less proper charges, applied to the 
payment of said promissory notes, principal and interest. 

And the plaintiff avers; that notwithstanding the provi¬ 
sions of said deed of trust securing said promissory notes 
as aforesaid and said guarantee of the defendant, the defen¬ 
dant failed, neglected and refused to pay the taxes due on 
said property, and failed, neglected and refused 
3 to pay said promissory notes and the interest due 
thereon at the maturity of said extension, whereupon 
the aforesaid security was sold under and by virtue! of the 
terms of the deed of trust hereinbefore mentioned' on to 
wit, July 3, 1934; that the proceeds of said sale amounting 
to Twelve Thousand Five Hundred Dollars ($12,^>00.00) 
were applied to the payment of accrued taxes and the 'proper 
charges in connection with said sale and the net balance in 
the sum of Eleven Thousand Five Hundred Eighteen Dol¬ 
lars and Thirty-eight Cents ($11,518.38) was applied on 
account of the principal and interest of said proihissorv 
notes in accordance with the terms and provisions of the 
said deed of trust thereby leaving a balance due and owing 
from the defendant to the plaintitf on account of sai^ prom- 
issorv notes and said guarantee in the sum of Six! Thou- 
sand Three Hundred Eleven Dollars and Twenty Cents 
($6,311.20) with interest thereon from July 3, 1934. The 
said promissory notes being duly presented for payment 
and payment thereon being refused. And the plaintiff avers 
further, that the said Lee Fisher Dante mentioned afore¬ 
said is at the present time living. 

Wherefore, the plaintiff brings this suit and claiihs from 
the defendant the sum of Six Thousand Three Hundred 
Eleven Dollars and Twenty Cents ($6,311.20) with interest 
from July 3, 1934 until paid, in accordance with the par¬ 
ticulars of demand heretofore filed in this cause and hereby 
made a part hereof as fully and completely as if tie same 
were herein set forth, besides costs. 

JOHN D FITZGERALD 

Attorney for plaintiff. 

i 

I consent to the filing of above amended declaration. 

JACOB HALPER 

Attorney for Defendant. 
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4 Particulars of Demand 

(Attached to Original Declaration) 

Filed January 7-1935 

#•*#*#**## 
Face of note. 

$10,000.00 Washington, D. C. December 10, 1921 

-On or before three years after date, I promise to 

pay to the order of Percy Cranford Ten Thousand Dollars, 
for value received, with interest at six per centum per an¬ 
num, until paid, payable semi-annually each instalment of 
interest to bear interest after maturity, if not then paid, at 
the rate aforesaid.. 

M. Ardelia Dante 
1604 Park Road 


No. 4 of 4. 

Secured bv Deed of Trust to James J. Becker and J. Eris 
* 

Powell... Trustees conveying Lot 644, Blk. 1 “Mount Plea¬ 
sant”. 


Back of note. 

Without Recourse to me 
Percy Cranford. 

July 3,1934. 

Principal amount of this note $10,000.00 

Quarterly interest due June 10, 1934 150.00 

Interest accrued to July 3,1934 38.33 


5 Total amount due $10,188.33 

Curtail paid from net proceeds of fore¬ 
closure of property indicated on margin 
of the within note 6,581.93 


Balance due with interest at 6% from July 3,1934 $3,606.40 


James J. Becker 
J. Eris Powell 

Trustees. 
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Payments 

Interest paid to Dec. 15-1921 $8.33 

June 10-1922 300.00 

Dec. 10-1922 300.00 

June 10-1923 300.00 

Dec. 10-1923 300.00 

Jun 9-1924 Int. Paid to June 10, 1924 
Dec. 10,1924 Int. Paid to Dec. 10, 1924 j 

Interest paid to June 10,1925 
Dec. 11,1925 Int. Paid to Doc. 10,1925 
June 11, 1926 Int. Paid to June 10, 1926 
Dec. 10,1926 Int. Paid to Dec. 10,1926 
June 11,1927 Int. Paid to June 10,1927 ! 

Dec. 14,1927 Int. Paid to Dec. 10,1927 
June 26,1928 Int. Paid to June 10, 1928 
Dec. 11,1928 Int. Paid to Dec. 10,1928 
June 22, 1929 Int. Paid to June 10, 1929 
Dec. 13,1929 Int. paid to Dec. 10,1929 
June 28,1930 Int. Paid to June 10,1930 
Dec. 11,1930 Int. Paid to Dec. 10,1930 
July 13,1931 Int. Paid to June 10,1931 
Dec. 28,1931 Int. Paid to Dec. 10,1931 
Jun. 24,1932 Int. Paid to Jun. 10,1932 
Jan. 16,1933 Int. Paid to Dec. 10,1932 
Aug. 1 ’33 Paid to July 10’33 
Nov. 2’33 Paid to Sept. 10, 33 
Jan. 9’34 Paid to Dec. 10’33 
Apr. 5’34 Paid to Mar. 10’34 

Extension slip 

Washington, D. C. July 19, 1933 

The time of payment of the Note of M. Ardelia Dante 
for $10000, dated Dec. 10, 1921 payable o/b 3 years after 
date, and secured by deed of trust on Lot 644 Block 
6 1 Mt. Pleasant is hereby extended to Jund 10, 1934 

with interest at Six per centum per annum until 
paid, payable quarterly 

Said note and each and every of the provisions of the 
deed of trust securing the same are to continue unqualified 
and in full force throughout the period of this extension as 
though the end thereof had been the original date of ma¬ 
turity, the undersigned, for value received, herdby guar- 
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anteeing the payment thereof, without demand, notice or 
protest, and holding himself bound for payment. 


Face of note. 


Israel Orlove 


$5,000.00 1 Washington, D. C. December 10, 1921 

On or before three years after date, I promise to pay to 
the order of Percy Cranford Five thousand Dollars, for 
value received, with interest at six per centum per annum, 
until paid, payable semi-annually each instlament of in¬ 
terest to bear interest after maturity, if not then paid, at 
the rate aforesaid. 

M. Ardelia Dante 
1604 Park Road 


No. 3 of 4. 

Secured by Deed of Trust To James J. Becker and J. 
Eris Powell, Trustees. Conveying Lot 644, Blk. 1, “Mount 
Pleasant’ ’ 

Back of note. 

For collection 

Without recourse to me. 

Percv Cranford 
* 

7 Julv 3, 1934. 

V 7 


Principal amount of this note $5,000.00 

Quarterly interest due June 10, 1934 75.00 

Interest accrued to Julv 3, 1934 19.17 


Total amount due $5,094.17 

Curtail paid from net proceeds of foreclosure of 
property indicated on the margin of the 
within note 3,290.97 


Balance due with interest at 6% from July 3, 

1934 1,803.20 


James J. Becker 
J. Eris Powell 

Trustees. 
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i 


Payments. 

Interest paid to December 15, 1921 $4.17 

June 10, 1922 150.00 

Dec. 10, 1922 150.00 

June 10, 1923 150.00 j 

Dec. 10, 1923 150.00 ! 


June 9, 1924 Interest paid to June 10, 1924 
Dec. 10, 1924 Interest paid to Dec. 10, 1924 
Dec. 11, 1925 Interest paid to Dec. 10, 1925 
Interest paid to June 10, 1925 j 

June 11, 1926 Interest paid to June 10, 1926 
Dec. 10, 1926 Interest paid to Dec. 10, 1926 
June 11, 1927 Interest paid to June 10, 1927 
Dec. 14, 1927 Interest paid to Dec. 10, 1927 
June 26, 1928 Interest paid to June 10, 1928 
Dec. 11, 1928 Interest paid to Dec. 10, 1928 
June 22, 1929 Interest paid to June 10, 1929 
Dec. 13,1929 Interest paid to Dec. 10, 1929 
June 28, 1930 Interest paid to June 10, 1930 
December 11, 1930 Interest paid to Dec. 10, 1930 
July 13, 1931 Interest paid to June 10, 1931 
Dec. 28, 1931 Interest paid to Dec. 10, 1931 
June 24, 1932 Interest paid to June 10, 1932 
Jan. 16, 1933 Interest paid to Dec. 10, 1932 
Aug. 1’33 Paid to July 10’33 
Nov. 2’33 Paid to Sept. 10’33 
Jan. 9’34 Paid to Dec. 10’33 
April 5’34 Paid to March 10, 34. 

Extension slip 

Washington, D. C. July 19, 1933 
The time of payment of the Note of M. Ardelia 
8 Dante for $5000 dated Dec. 10, 1921 payable o/b 3 
years after date, and secured by deed of trust on 
Lot 644 Block 1 Mt. Pleasant is hereby extended to June 
10, 1934 with interest at six per centum per annum until 
paid, payable quarterly j 

Said note and each and every of the provisions of the 
deed of trust securing the same are to continue unqualified 
and in full force throughout the period of this extension as 
though the end thereof had been the original date of ma¬ 
turity, the undersigned, for value received, hereby guaran- 
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teeing the payment thereof, without demand, notice or pro¬ 
test, and holding himself bound for payment 

Israel Orlove 

Face of note 

$5,000.00 1 Washington, D. C., December 10, 1921 

On or before three years after date, I promise to pay to 
the order of Percv Cranford Five thousand Dollars for 
value received, with interest at six per centum per annum 
until paid, payable semi-annually each instalment of in¬ 
terest to bear interest after maturity, if not then paid, at 
the rate aforesaid. 


M. Ardelia Dante 


No. 2 of 4. 

Secured by Deed of Trust To James J. Becker, and J. 
Eris Powell, Trustees Conveying Lot 644, Blk. 1, “Mount 
Pleasant” 

9 For collection 

Without recourse to me 

Percv Cranford 
* 

July 3, 1934 

Curtailed balance due on principal 
amount of this note 
Quarterly interest due June 10, 1934 
Interest accrued to July 3, 1934 


Total amount due 
Curtail paid from net proceeds of foreclosure of 
property indicated on the margin of the 
within note $1,645.48 


Balance due with interest at 6% from July 3,1934 901.60 

James J. Becker 
i J. Eris Powell 

Trustees. 


$2,500.00 

37.50 

9.58 


$2,547.08 
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Payments 

Interest paid to Dec. 15, 1921 $4.17 

June 10, 1922 150.00 

Dec. 10, 1922 150.00 

June 10, 1923 150.00 

Dec. 10, 1923 150.00 


June 9, 1924 Interest paid to June 10, 1924 
Dec. 10, 1924 Interest paid to Dec. 10, 1924 
Interest paid to June 10, 1925 
Dec. 11, 1925 Interest paid to Dec. 10, 1925 
June 11, 1926 Interest paid to June 10, 1926 
Dec. 10, 1926 Interest paid to Dec. 10, 1926 
June 11, 1927 Interest paid to June 10, 1927 
Dec. 14, 1927 Interest paid to Dec. 10, 1927 j 

June 26, 1928 Interest paid to June 10, 1928 

Dec. 11, 1928 Interest paid to Dec. 10, 1928 1 

June 22, 1929 Interest paid to June 10, 1929 

Dec. 13, 1929 Interest paid to Dec. 10, 1929 

June 28, 1930 Interest paid to June 10, 1930 I 

Nov. 26, 1930 Paid a/c Prin. $2500. I 

Interest on same to date $70.42 
Balance due $2500 j 

W. J. D. (Paid direct to Mr. Dante) 

Dec. 11, 1930 Interest paid to Dec. 10, 1930 
July 13, 1931 Interest paid to June 10, 1931 : 

Dec. 28, 1931 Interest paid to Dec. 10, 1931 
June 24, 1932 Interest paid to June 10, 1932 

Jan. 16, 1933 Interest paid to Dec. 10, 1932 j 

Aug. 1’33 Paid to July 10’33 
10 Nov. 2’33 Paid to Sept. 10’33 
Jan. 9’34 Paid to Dec. 10’33 
Apr. 5’34 Paid to March 10’34 

Extension slip 

Washington, D. C. July 19, 1933 
The time of payment of the Note of M. Ardelia Dqnte for 
$2500. dated Dec. 10, 1921 payable o/b 3 years after date, 
and secured by deed of trust on Lot 644 Block 1 Mt. Pleas¬ 
ant is herebv extended to June 10, 1934 with interest at 
six per centum per annum until paid, payable quarterly 
Said note and each and every of the provisionb of the 
deed of trust securing the same are to continue unqualified 
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and in full force throughout the period of this extension as 
though the end thereof had been the original date of ma¬ 
turity, the undersigned, for value received, hereby guar¬ 
anteeing the payment thereof, without demand, notice or 
protest, and holding himself bound for payment. 

Israel Orlove 

Statement of James J. Becker and J. Eris Powell, Trus¬ 
tees under Deed of Trust from M. Ardelia Dante dated De¬ 
cember 10, 1921 and recorded in Liber 4644 at folio 2 of 
the Land Records of the District of Columbia, conveying 
Lot 644, Block 1, “Mount Pleasant”, taxed as Square 2608 
and improved by 1604 Park Road, Northwest, in trust to 
secure certain notes therein set forth. 

July 3, 1934. 

For default in payment of interest on 
and principal of the notes secured, 
and taxes on the aforesaid lot, the 
said property was sold at pub- 
11 lie auction on July 3, 1934 to 
National Savings and Trust 
Company, Trustee, for cash 12,500.00 

Credit allowed purchaser: 
tax accrued from June 30 to July 
3, 1934, at $346.20 per year 2.85 

Thomas J. Owen and Son, 
auctioneer’s fee $15.00 

advertising 35.64 

- 50.64 

Collector of Taxes, 

D. C., 

to redeem sale of 
Lot 644, Square 
2608, from sale 
for 1933 tax $474.99 

interest to July 
23,1934 20.21 

- 495.20 

all 1934 tax $346.20 

penalty, 7 % 24.23 


370.43 


865.63 
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Cash for revenue stamps on foreclo¬ 
sure deed | 12.50 

James J. Becker and J. Eris Powell, 

Trustees, compensation in lieu 

of commission 50.00 


12,500.00 | 981.62 

Balance net proceeds of sale applied 
on account of the notes secured, as 
follows: 

Curtailed amount of 

notes secured $17,500.00 

Quarterly interest at 

6% due June 10, 1934 262.50 

Interest accrued from 

June 10 to July 3, 1934 67.08 


$17,829.58 

Curtail paid from net pro¬ 
ceeds of foreclosure 11,518.38 

- 11,518.38 

Balance due with interest 
at 6% from July 3, 1934 6,311.20 


12,500.00 12,500.00 
/s/ James J. Becker 
/s/ J. Eris Powell 

Trustees 

j 

12 And the plaintiff claims from the defendant on ac¬ 
count of the foregoing the sum of Six Thousand 
Three Hundred Eleven Dollars and Twenty Ceiits ($6,- 
311.20) with interest at 6% from July 3, 1934, besides 
costs. 

JOHN D FITZGERALD 

Attorney for Plaintiff i 

_ 

Plea of the Defendant 

Filed October 14, 1935 j 

* * * # * * * * * 

i 

The defendant, Israel Orlove, for plea to the amended 
declaration filed herein says: 


i 
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He admits lie guaranteed the payment of the various 
notes set forth and accompanying the plaintiff’s original 
declaration, and he admits that the deed of trust securing 
the payment of the aforesaid notes was to continue un¬ 
qualified and in full force during the period of extension 
as alleged, but he denies that he agreed to pay or guaran¬ 
teed to pay any moneys that might be due by virtue of the 
said deed of trust such as taxes, auctioneer fees, cost of 
advertising and the like. 

And defendant admits that by virtue of the said deed of 
trust securing the payment of the aforesaid notes, the se¬ 
curity, namely, the real estate known as Lot 644, in Block 
1, “Mount Pleasant” was sold at public auction on the 3d 
dav of Julv, 1934.1 But defendant savs that at the time of 
said sale there existed in the District of Columbia a de¬ 
cided depression in the real estate market; that there were 
not at public sales held during the said time any prospec¬ 
tive purchasers or bidders of real estate; that at the sale 
in question there was present no bona fide bidders or pros¬ 
pective purchasers of real estate and accordingly the said 
real estate was purchased by the plaintiff for $12,- 
12 V 2 500.00 and the said price offered by the plaintiff as 
aforesaid did not reflect the true value of said prop¬ 
erty, the said property at the time of said sale being of a 
fair market value of over $17,500.00. And defendant says 
that by reason of the fact that the plaintiff bid in and pur¬ 
chased said real estate and the fact that said real estate 
was thereupon duly conveyed by deed to the plaintiff, that 
said plaintiff should in good conscience and equity, apply 
to the said promissory notes, the fair market value of said 
property, to-wit, $17,500.00 and not the sum of $12,500.00 
the amount bid by the plaintiff, said plaintiff being the only 
bidder and the only one present to bid other than the auc¬ 
tioneer, trustee and by-standers. 

And defendant says that if the plaintiff is permitted to 
retain the real estate and in addition permitted to recover 
the amount of its claim herein, then in such case the plain¬ 
tiff would be unjustly enriched which would not be in accord¬ 
ance with good conscience and equity, and defendant sets 
forth the following statement of his proposition as afore¬ 
said, to-wit: 


I 

I 


t 
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The fair market value of the property is $171500.00 

The amount claimed herein is 6[311.20 


By retaining the property and recovering the 
judgment the plaintiff would have in total 
value 23,811.20 

The amount due the plaintiff by virtue of the 
promissory notes including accrued interest is 1^,829.58 

-j — 

By retaining the property and recovering the 
amount claimed herein, the plaintiff would be 
unjustly enriched in the sum of p,981.62 

I 

And defendant says by reason of the premises and upon 
application of the fair market value of said security to the 
notes guaranteed by the defendant, it will bb found 
13 that the defendant is not indebted to the plafntiff in 
any sum whatsoever. 

JACOB HALPER 
Attorney for Plaintiff 


District Court of the United States for the District of 

Columbia 

i 

i 

Monday, January 11, 1937. 

i 

Session resumed pursuant to adjournment, Hoh. Jesse 
C. Adkins, Justice, presiding. 

*#*###*# j # 

! 

Come now the parties hereto by their respective attor¬ 
neys of record and a jury of good and lawful persons of 
this district, to-wit: Edwin S. Irey, Benjamin N. Brown, 
Samuel H. Beck, Juliet E. Alves, William C. Bennett, 
Charles J. Brazerol, John W. Chambers, Carolyn E. Carey, 
William H. Dean, Doyce L. Hall, Thomas M. Hoyle and 
William Jaeger, who are duly sworn to well and fjruly try 
the issue herein joined and after this cause is heard and 
given to the jury in charge they upon their oath say they 
find for the plaintiff in the sum of Six Thousand Three 
Hundred Eleven Dollars and Twenty Cents ($6311J20) with 
interest from July 3, 1934, by the direction of the Court. 
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To the foregoing verdict the defendant by his attorney 
of record notes an exception which is duly allowed. 

And thereupon, the defendant by his attorney waives the 
time within which to file a motion for a new trial herein, 
and judgment on this verdict is ordered. 

Wherefore, it is considered that plaintiff recover of the 

defendant herein the sum of Six Thousand Three Hundred 

Eleven Dollars and Twenty Cents ($6311.20) with interest 

thereon from July 3, 1934, together with costs of suit to be 

taxed bv the clerk and have execution thereof. 

* 

14 From the foregoing judgment the defendant by 
his attorney of record, in open Court, notes an appeal 
to the United States Court of Appeals for the District of 
Columbia; whereupon, an undertaking to act as a cost bond 
is hereby fixed in the sum of One Hundred Dollars 
($100.00) with leave to deposit Fifty Dollars ($50.00) cash 
with the clerk in lieu thereof. 


Memorandum 


January 25-1937. 

Undertaking on Appeal ($100) approved and filed. 


Assignment of Errors 
Filed February 11 1937 

*##*##### 

Now comes the defendant Israel Orlove, and files the 
following assignment of errors: 

The Court erred: 

1. In ordering the testimony offered by the defendant, 
stricken. 

2. In directing the jury to return a verdict for the plain¬ 
tiff. 

3. In ordering judgment entered upon the verdict of the 

jury- 


JACOB N. HALPER 
Att’y for defendant 
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i 

A copy of the foregoing was left at the office of John D. 
Fitzgerald in the Woodward Bldg, at 9:30 A.M. on Feb. 11, 
1937 I 

JACOB N. HALPER 
By SAMUEL LEBOWITZ 


Memorandum 

February 24-1937. 

Proposed Bill of Exceptions filed. 


15 District Court of the United States for the 

District of Columbia 

I 

Friday, April 9j 1937 

Session resumed pursuant to adjournment, Hoi. Jesse 
C. Adkins, Justice, presiding. 

* * * * # # * * * 

i 

Come now’ the parties hereto by their respective attor¬ 
neys of record, and thereupon, the defendant by his attor¬ 
ney presents to the Court his Bill of Exceptions tak^n at the 
trial of this cause, and heretofore submitted herein, and 
prays that the same be signed and made of recojrd, nunc 
pro tunc , w T hich is hereby accordingly done. 


Designation of Record 

Filed February 11 1937 

# * * * # * # ! * 

The Clerk of the Court will please prepare the record on 
appeal in the above entitled cause, and include therein the 
following: j 

1. The amended declaration and Particulars of Demand. 

2. The defendant’s plea. 

3. The proposed bill of exceptions. 

4. Plaintiff’s exhibit No. 1 . j 

5. Plaintiff’s Exhibit No. 2. 

6. Plaintiff’s Exhibit No. 3. 

7. Plaintiff’s Exhibit No. 4. 


i 
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8. Final judgment 

9. Notation of Appeal to the United States Court of Ap¬ 
peals of the District of Columbia. 

10. Order fixing Undertaking for Costs on Appeal. 

11. Memorandum as to filing of Undertaking. 

16 12. Assignments of Error. 

13. This designation. 

JACOB N. HALPER 
AtVy for defendant 

A copy of the foregoing was left at the office of John D. 
Fitzgerald in the Woodward Bldg, at 9:30 A. M. on Feb. 11, 
1937, 

JACOB N. HALPER 
By: SAMUEL LEBOWITZ 


17 District Court of the United States for the 

District of Columbia 

United States of America, 

District of Columbia , s$: 

I, Charles E. Stewart, Clerk of the District Court of the 
United States for the District of Columbia, hereby certify 
the foregoing pages numbered from 1 to 16, both inclusive, 
to be a true and correct transcript of the record, according 
to directions of counsel herein filed, copy of which is made 
part of this transcript, in cause No. 84954 at Law, wherein 
National Savings & Trust Company, Trustee, a corporation, 
is Plaintiff and Israel Orlove is Defendant, as the same re¬ 
mains upon the files and of record in said Court. 

IN TESTIMONY WHEREOF, I hereunto subscribe my 
name and affix the seal of said Court, at the City of Wash¬ 
ington, in said District, this 14th day of April, 1937. 

C. E. STEWART, 

(Seal) Clerk . 
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18 In the District Court of the United States fot* 

the District of Columbia 

i 

Law No. 84,954 

National Savings & Trust Company, a corporation, Trus¬ 
tee, Plaintiff , 
v. 

Israel Orlove, Defendant . 

Notice That Bill Of Exceptions Will Be Presented To The 

Court To Be Settled | 

John D. Fitzgerald 
Woodward Building 

Washington, D. C. j 

Att’y for Plaintiff 

Take notice that the within bill of exceptions in the above 
entitled cause will be submitted to the Court to be settled on 
the 1st day of April, 1937. 


JACOB N. HALPER 
1010 Vermont Ave., NJW. 
Washington, D. C. j 
Att’y for Defendant 

Service of a copy of the foregoing bill of exceptions and 
notice of the proposed settling thereof, acknowledged this 
23rd day of February, 1937. 

JOHN D. FITZGERALD 
Att’y for Plaintiff 

19 In the District Court of the United States for 

the District of Columbia 


Law No. 84,954 

National Savings & Trust Company Trustee, a corporation, 

Plaintiff , 

v. 

Israel Orlove, Defendant . 

Submitted April 8, 1937 

JESSE C ADKINS 
Justice 
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Bill of Exceptions 

Be it remembered that upon the trial of the above en¬ 
titled cause on January 11,1937, in the District Court of the 
United States for the District of Columbia, before Mr. Jus¬ 
tice Jesse C. Adkins and a jury, proceedings were had, evi¬ 
dence offered and adduced, rulings made by the Court, and 
exceptions taken by the plaintiff and allowed by the Court, 
as follows: 

To maintain the issues upon its part joined, the plaintiff 
called Lee Fisher Dante as a witness for the plaintiff who 
testified as follows: The plaintiff National Savings & Trust 
Company is trustee for me under an agreement dated Sep¬ 
tember 1932 of certain property including the promissory 
notes involved in this suit. The payment of the notes are 
secured bv deed of trust on the real estate 1604 Park Road, 
N. W. Payment of the notes were extended after maturity 
and signed by the then owner Israel Orlove, the defendant. 
The property was sold at public auction by foreclosure on 
July 3,1934. I attended the sale; there were between eight 
and twelve persons present. The property was bid in by 
the trustee, acting for me. The face value of the notes are 
$10,000, $5,000 and $5,000, but when my trustee acquired 
them, the total amount due was $17,500. $2,500 had been 
paid and credited on the original notes. The property was 
once owned by Ardelia Dante, a relative of mine and as far 
as I know she sold the property subject to a mortgage 
20 for $20,000; that is the same mortgage we have here 
reduced to $17,500. The plaintiff, National Savings 
& Trust Company is now the owner of the property, is re¬ 
ceiving the rents and income and applying them for my 
benefit as beneficiary of the trust created by the agreement 
between the trust company and myself dated September 
1932. ; 

James J. Becker was called as a witness for the plaintiff 
and testified as follows: I am president of the Real Estate 
Title Company and trustee named in the deed of trust on 
the premises 1604 Park Road, N. W. The property was 
sold under the deed of trust and after proper disbursements 
were made there was a balance of $6,311.20 due the holder 
of the notes. On July 3, 1934, the day of sale, the weather 
was perfect; there were a great many persons present in- 
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eluding Judge Schuldt who was not a bidder. Canjt say 
how many bidders were present. There were more specta¬ 
tors than anything else. The property vras knocked down 
to an officer of the National Savings & Trust Company for 
$12,500, The property was taken over by the trust com¬ 
pany. The disbursements included taxes, auctioneer fs fee, 
trustees commission. Everything was regular. I havfe been 
connected with the title company for many years. Aip well 
acquainted with the real estate market in the District of Co¬ 
lumbia, especially the years 1933 and 1934; have served as 
trustee under a great many deeds of trust and a greaf many 
under which foreclosure has been had. 

Thereupon the witness was made the witness for the de¬ 
fendant and testified as follow’s: I always insist, in cases 
where the holder of the note bids the property in, that the 
bid be somewhat commensurate with the value of th4 prop¬ 
erty. During July, 1934 and thereabouts, properties sold 
under foreclosure were, in the majority of cases, bip in by 
the holders of the notes secured by the deed of trusi. The 
noteholders usually bid in the property; if other bid- 
21 ders wrere there they usually looked for a bargain and 
finding none, let the property go. This property was 
bid in by the plaintiff and the conveyance made to it! I did 
not receive the purchase price of $12,500, I merely Entered 
that amount as a credit on the note. The difference petween 
the purchase price and the amount of the note, plus ad¬ 
vances, is the deficiency. 

Thornton W. Ownen was called as a witness for the plain¬ 
tiff and testified as follows: I am employed by Thos. G. 
Owen & Son, auctioneers, engaged principally in the sale of 
real estate. My record shows 1604 Park Road, N. \Y. was 
sold July 3, 1934 at 4:30 p. m. to National Savings & Trust 
Company, with powder to sell and convey, for $12,500. The 
property was knocked dowm to Mr. Baird, vice-president of 
National Savings & Trust Company. I 

Thereupon the witness w’as made the witness for the de¬ 
fendant and testified as follows: j 

I was engaged as auctioneer in July 1934. In 1934 we had 
passed the peak point of sales in number. Sales Were de¬ 
creasing. The market was becoming stronger. T^he peak 
point was about 1931 and 1932. The number of s^les was 
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declining. The greatest number of sales took place during 
1931 or 1932. They began to decline in 1933. They have 
been steadily declining since. There were a goodly number 
of sales in 1*934. The real drop came at the end of 1935 and 
1936. Most of our business consists of sales under deeds of 
trust; that is forced sales. I attended quite a few during 
1934. The number of persons present at a given sale de¬ 
pended on the bargain. If a bargain, a number were pres¬ 
ent ; if not, very few would be present. The crowds were in 
the inverse ratio to the price of the property; the more val¬ 
uable the property, the smaller the crowd, and the less val¬ 
uable the bigger the crowd. There are more people who will 
buy a $5,000 home than a $50,000 home. This was true in 
good times as well as bad. In most sales during that period, 
the properties were bid in by the noteholders to pro- 
22 tect themselves. In properties where the price 
range was from $12,000 to $15,000, the ratio of actual 
sales to those where noteholders bought them in was two out 
of ten. Two actual sales out of ten where noteholders 
bought. 

Thereupon the plaintiff announced that it had closed its 
case and the defendant, to maintain the issues upon his part 
joined, proceeded as follows: 

Israel Orlove, the defendant testified as follows: 

I acquired the property 1604 Park Road, N. W. in 1928. 
At the time of purchase it was subject to a mortgage of 
$20,000. I paid about $5,000 to $8,000 for the property 
above the trust. I paid about $2,000 to $2,500 in cash and 
traded in some other properties to make up the difference. 
T paid $2,500 subsequently as a credit on the mortgage and 
at the time of foreclosure, there Tvas due $17,500. I ac¬ 
quired the property from Mr. Kite but paid the curtails to 
the trust company. On July 19,1933 I signed the extension 
slips for an extension of the notes for one year and guaran¬ 
teed the payment of the notes. 

Joseph A. Petty was called as a witness for the defen¬ 
dant and testified as follows: 

I am in the real estate business in the District of Colum¬ 
bia having been so engaged for twenty years. Have bought 
and sold property in the District of Columbia and in the vi¬ 
cinity of 1604 Park Road, N. W. Am acquainted with the 
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property and last saw it at the date of sale. I formerly col¬ 
lected the rents and have been through the house ^nd ex¬ 
amined it. The building is about thirty years old, qonsists 
of a 12-room brick house, garage in the rear containing 
heat, living quarters and space for 3 to 4 cars. There is 
about 10,800 feet of ground. The house adjoins the corner 
of 16th Street and Park Road. It is well constructed and in 
July 1934 was in a fair state of repair. Wo^ld take 
23 about $1000 to put in a good state of repair. Its lo¬ 
cation near 16th Street enhances its value <^s 16th 
Street is a very important highway. Speaking of market 
value, there was practically no market in 1934. I do not 
say there was no market value then. Money was scarce, at 
least it was withdrawn from the market, very few sdles be¬ 
ing realized; that is to say properties were not bein^ freely 
sold in the market because no money was available. I tried 
for several years to sell for Mr. Orlove but could not sell it 
it a price acceptable to him. The market was practically 
suspended for a couple of years, especially when you) got up 
in the brackets above $10,000. Considering the siz^ of the 
property, the character of the improvements, the amount of 
income it produced, its location, in my opinion the f^ir mar¬ 
ket value of the property on July 1, 1934 was $20j000. I 
was present at the sale on July 3,1934. About 8 or 9 persons 
were present. They included Mr. Becker, the trustee, also 
the other trustee, four persons in the auctioneer’s party, a 
Mr. Murphy, who lived on 16th Street and was interested 
in property in that vicinity, Judge Schuldt who wajs there 
as a matter of curiosity and one or two passers-by, ndt more 
than ten, all told, including the passers-by. No offeirs were 
made, it was knocked down on either the first or second bid 
by the auctioneer for the trustee at $12,500. I attended 
many auction sales in 1934. Not more than 10% v[ere ac¬ 
tual sales. Mostly sold to noteholders. That applied to 
properties of a value up to $15,000. I account for this sit¬ 
uation by reason of the tremendous depression. Tlte prop¬ 
erty always rented for $125. That would not be a ^ood re¬ 
turn on an investment of $20,000 but we must consider the 
potential value of the land as the property controls a large 
corner on 16th Street. Thereupon defendant restecL 
Thereupon Lee Fisher Dante was recalled as a witness for 
the plaintiff and testified as follows: 
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I have spent about $1,000 on the property since the 

24 sale and also about $300 in taxes each year. I am 
willing to deed this property to Mr. Orlove if he will 

repay the moneys I have put in for improvements and taxes, 
etc., plus the face value of the note, $17,500. I would re¬ 
quire all cash. 

Thereupon upon motion of the plaintiff to strike the evi¬ 
dence of the defendant, the Court stated: 

“I think upon examination of the authorities, since there 
has been no charge of fraud in connection with the sale, ap¬ 
parently the sale was a regular sale made of the property 
at that time—I am required to hold that the plaintiff is en¬ 
titled to recover the difference, so I will strike out the tes¬ 
timony of the defendant upon this subject, and then the de¬ 
fendant has an exception to that ruling.’ ’ 

Thereupon the Court ordered the testimony of the defen¬ 
dant stricken and the defendant thereupon noted an excep¬ 
tion to the ruling of the Court in ordering the defendant’s 
testimony stricken, which exception was allowed by the 
Court. 

Thereupon the Court directed the jury to return a ver¬ 
dict for the plaintiff in the sum of $6,3il.20 with interest 
from July 3,1934, and the jury accordingly returned a ver¬ 
dict for the plaintiff as aforesaid and to the action of the 
Court in directing a verdict for the plaintiff as aforesaid, 
the defendant then and there noted an exception and the 
same was allowed by the Court. 

Thereupon the defendant having waived his right to move 
for a new trial, final judgment upon the verdict of the jury 
vras entered for the plaintiff against the defendant for $6,- 
311.20 with interest from July 3,1934 and costs. 

And the Court certifies that the foregoing comprises the 
substance of all the testimony in the case necessary to ex¬ 
plain the issues and questions involved and the relations of 
the parties thereto, and all the proceedings in the trial of 
said issues, and that each and all of the exceptions so 

25 stated in the foregoing bill of exceptions were duly 
noted and allowed by the Court and entered upon its 

minutes at the time the same were severally noted and 
taken; and the defendant then and there prayed the Court 
to sign this bill of exceptions and the same is accordingly 
done and made a part of the record in this case, now for 
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then, this 9th day of April, 1937, the plaintiff and defendant 
being in Court by Counsel. 

JESSE C ADKINS 
Justice 

Consented to 
JOHN D FITZGERALD 
Atty . for Plaintiff 

JACOB N HALPER 
Atty for defendant 

Endorsed on Cover: No. 6968. Israel Orlove, Appellant, 
vs. National Savings & Trust Company, Trustee, a corpora¬ 
tion. United States Court of Appeals for the District of Co¬ 
lumbia Filed May 11 1937 Moncure Burke, Clerk 
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UNITED STATES COURT OF APPEAL!^ FOR 
THE DISTRICT OF COLUMBIA, ; 


April Term, 1937. 


No. 6968. 


ISRAEL ORLOVE, 

Appellant, 

vs. 

NATIONAL SAVINGS & TRUST COMPANY, 
Trustee, a Corporation. 


BRIEF OF THE APPELLANT. 

This is an appeal from a final judgment of the Dis¬ 
trict Court of the United States for the District of Col¬ 
umbia entered upon a verdict for the plaintiff direct¬ 
ed by the Court, in a suit to recover a deficiency aris¬ 
ing out of the sale of real estate under a deed pf trust 
to secure a debt. 

Statement of the Case. j 

The Plaintiffs Declaration. 

The appellee, plaintiff below, brought the buit as 
trustee of one Dante, alleging that Dante was the hold¬ 
er in due course of three certain promissory notes to¬ 
talling $17,500.00, the payment of which was secured 
by deed of trust on certain real estate; that pn July 
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19, 1933, the appellant, defendant below, in consider¬ 
ation of the extension to June 10, 1934, of time of pay¬ 
ment of the principal and interest of the notes, guar¬ 
anteed payment iii writing; that by reason of the guar¬ 
antee of the defendant, the notes, including the deed 
of trust, continued in full force during the period of the 
extension as effectively as if the extended period had 
been the original date of the maturity of the payment 
of the notes; that the deed of trust provided that upon 
default in the payment of taxes on the real estate or 
the payment of the principal and interest of the notes 
at the maturity date, the real estate should be sold and 
the proceeds, less proper charges, applied to the pay¬ 
ment of the notes. That the defendant, notwithstand¬ 
ing his guarantee, failed to pay the taxes and notes at 

the date of maturitv as fixed bv the extension and the 

• 

real estate was thereupon sold. The proceeds amount¬ 
ed to $12,500.00, from which was deducted the accrued 
taxes and the charges connected with the sale, leaving 
a net balance of $11,518.38 which was applied to the 
unpaid notes leaving an amount due by defendant of 
$6,311.20; that the said notes were presented for pay¬ 
ment but payment refused and the plaintiff accord¬ 
ingly claimed the sum of $6,311.20 with interest from 
July 3, 1934. (R. pp. 1 to 3.) 

Accompanying the declaration was a paper cap¬ 
tioned Particulars of Demand which described the 
notes, showed the various credits of interest, and also 
described the extension slip attached to the notes by 
which the defendant guaranteed payment in consider¬ 
ation of the extension of time. (R. pp. 4 to 10.) 


3 


There was also a statement showing how the hmount 
claimed was arrived at. To the amount of $17;,500.00, 
being the face value of the notes, was added |the ac¬ 
crued interest. The sum of $11,518.38, the njet pro¬ 
ceeds of sale by foreclosure was deducted the resulting 
balance, $6,311.20 being the amount claimed by the 
plaintiff. (R. p. 11.) 


The Defendant’s Plea. 

The defendant admitted the guarantee of payment; 
that the notes and deed of trust were to remain in full 
force during the period of extension, but defied he 
agreed to pay or guaranteed the payment of aiiv mon¬ 
ies representing taxes, auctioneer’s fees, cost of adver¬ 
tising and the like. Defendant also admitted the sale 
of the security under the deed of trust securing the 
payment of the notes, but the defendant further stat¬ 
ed that at the time of the sale there was a decided de¬ 
pression in the real estate market in the District of 
Columbia; that at public sales held during thht time 
there was a lack of prospective purchasers or bidders; 
that no bona fide or prospective purchasers were at the 
sale in question, and accordingly the real estate was 
purchased by the plaintiff for $12,500.00 the said price 
not reflecting the true value of the property w'hich at 
the time of the sale was of a fair market value 0f over 
$17,500.00. That the plaintiff, having bid in and pur¬ 
chased the property and received a conveyance of it, 
should in good conscience and equity apply to the said 
promissory notes, the fair market value of $17,500.00 
and not the bid price of $12,500.00, since the plaintiff 
was the only bidder and the only one present to bid 
other than the auctioneer, trustees and by-standers. 
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The defendant further stated that to permit a re¬ 
covery would not be in good conscience and equity be¬ 
cause in such case the plaintiff would be unjustly en¬ 
riched and the defendant set forth the following fig¬ 
ures in support of his proposition. 

The fair market value of the property is... $17,500.00 


The amount claimed herein is. 6,311.20 


By retaining the property and recovering 
the judgment the plaintiff would have in 

total value .. 23,811.20 

The amount due the plaintiff by virtue of 
the promissory notes including accrued in¬ 
terest is.*.. 17,829.58 


By retaining the property and recovering 
the amount claimed herein, the plaintiff 
would be unjustly enriched in the sum of 5,981.60 
(R. pp. 11 to 13.) 

THE EVIDENCE AND PROCEEDINGS AT 

THE TRIAL. 

The Plaintiffs Testimony. 

The testimony established the allegations of the 
plaintiff’s declaration concerning the execution of the 
extension agreement, the fact that the notes were se¬ 
cured by mortgage on the real estate, the defendant’s 
default, and that the property was bid in by the plain¬ 
tiff for $12,500.00. It also showed that there were 
about eight to twelve persons present at the sale; that 
the property was originally subject to a debt of $20,- 
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000.00 which was secured by the same mortgage in¬ 
volved in these proceedings and that it had l|>een re¬ 
duced by curtail to the sum of $17,500.00; that the 
plaintiff was now the owner of the property and re¬ 
ceiving the rents and income. (R. p. 18.) 

Testimony of the Trustee in the Deed of Trust. 

i 

It was testified by the trustee named in the deed of 
trust that on the day of the sale the weather was per- 
feet; that a great many persons were present, |more of 
whom were spectators than bidders. The witness was 
acquainted with the real estate market in the District 
of Columbia, especially during 1933 and 1934 and had 
acted as trustee in a great many deeds of trust many 
of which had been foreclosed. In cases where the 
holder of the note bids in the property, the witness in¬ 
sists that the bid be somewhat commensurate with the 
value of the property. During July, 1934, and there¬ 
abouts properties sold under foreclosure werS, in the 
majority of cases, bid in by the holder of the notes; 
that was usual. Sometimes strangers would bid if 
they could find a bargain. (R. p. 18.) 

I 

Testimony of the Auctioneer. 

According to the testimony of the auctioneer who 
cried the sale on July 1, 1934, and was engaged prin¬ 
cipally in sales of real estate at auction the y£ar 1934 
saw the passing of the peak point of sales in number. 
Sales were decreasing, the market was becoming 
strong. The peak point was about 1931-1932J but the 
number was declining. They began to decline in 1933 
and had been steadily declining but there was a good- 
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lv number in 1934. Most of the business handled by 
the auctioneer consisted of sales under deeds of trust; 
that is forced sale^ and the witness had attended quite 
a few during 1934. The number of persons at a given 
sale depended on the bargain. The crowds were in the 
inverse ratio to the price of the property, the more 
valuable the property the smaller the crowd and the 
less valuable the bigger the crowd. In other words 
there are more people who will buy a $5,000.00 than a 
$50,000.00 home. This was true in good and bad times. 
Property was bid in during that period by the note¬ 
holders to protect themselves. In properties where 

s 

the price range was from $12,000.00 to $15,000.00 there 
were two actual sales out of ten where noteholders bid. 
(R. p. 19.) 

Testimony of Defendant. 

The defendant testified he acquired the property in 
1928 subject to a mortgage of $20,000.00. He paid 
from about $5,000.00 to $8,000.00 for the equity of re¬ 
demption. Of this amount about $2,000.00 to $2,500.00 
was in cash and the balance in properties traded in. 
After acquiring the property he paid $2,500.00 which 
was credited on the mortgage leaving a balance due of 
$17,500.00. He admitted that he signed the extension 
slip for an extension of the note for one year and guar¬ 
anteed payment. (R. p. 20.) 

Testimony of Real Estate Expert. 

In support of his defense, the defendant called a 
witness who qualified as a real estate expert. The wit¬ 
ness described conditions of the real estate market in 


1934 as ‘ 4 practically no market.” That because of 
lack of money there was very little real estate sold. 
He fixed the fair market value of the property pn July 
1, 1934, as $20,000.00. The witness was also [present 
at the sale and fixed the number of persons at the sale 
as eight or nine which included the two trustee^ named 
in the deed of trust, four persons in the auctioneer’s 
party, a Mr. Murphy who was interested in property 
in that vicinity, Judge Schuldt who was there a^ a mat¬ 
ter of curiosity and two passers-by, not more than ten 
all told. The first bid was $12,500.00 and it Ivas the 
only bid. The witness had attended many auction sales 
in 1934 not more than 10% of which were actual sales; 
mostly sales to noteholders. This was due to j the de¬ 
pression. The property involved rented for $125.00 
per month which was a good return on an investment 
of $20,000.00 but consideration must be given to the 
fact that the property has potential value by reason 
of its location. (R. pp. 20 & 21.) 

Plaintiff’s Additional Statement. j 

I 

There was a statement by the plaintiff’s beneficiary 
that he had spent $1,000.00 on the property sihce the 
sale and also about $300.00 annually in taxes. He was 
willing to reconvey the property to the defendant if 
the defendant would reimburse him for expenditures 
made, and also pay the face value of the note^, all in 
cash. (R. pp. 21 & 22.) j 

i 

Further Proceedings at the Trial. 

The plaintiff then moved to strike the evidence of 
the defendant which was accordingly done by the 




8 


Court. The defendant noted an exception. Thereupon 
the Court directed the jury to return a verdict for the 
plaintiff in the sum of $6,311.20 with interest from 
July 3, 1934; and judgment having been entered on 
the verdict the defendant noted an exception and an 
appeal. 

Assignment of Error. 

The trial court erred in striking the testimony and 
evidence of the defendant and directing the jury to 
return a verdict for the plaintiff. 

The Question Involved. 

The holder of a promissory note in the sum of $17,- 
500.00, payment of which is secured by deed of trust 
on real estate, bids in the property at the foreclosure 
sale at a price of $12,500.00, receives a conveyance 
and is now receiving the rents and income. The fair 
market value of the property is $20,000.00. May the 
holder of the note recover a deficiency judgment 
against the defaulting grantor in the deed of trust for 
the difference between the amount of the bid and 
amount due on the note secured, or should the holder, 
in good conscience and equity, credit the note with the 
fair market value of the real estate ? 

ARGUMENT AND AUTHORITIES. 

Purely Equitable Principles are Involved. 

The proposition of law advanced in this case rests 
for its support upon purely equitable principles. To 
permit a creditor to obtain more than the mortgage 


debt is inequitable and unconscionable; the doctrine 
of the law is that the creditor shall be made whole, not 
unjustly enriched. 

i 

In Owens Motor Company, Inc . vs. Williford, 62 
App. D. C. 319, 62 F. (2d) 691, this court hacji under a 
consideration a conditional sales contract of personal¬ 
ty, the seller having, upon default, and aftei* sale re¬ 
ceived the unpaid balance and expenses, but refused 
to render the surplus to the purchaser; in other words, 
the seller had been made whole. Stating thht such a 
contract is in the nature of a mortgage, the court held 
that “ equitable principles should bar the seller from 
pursuit of more remedial action than will give satis¬ 
faction of the buyers’ actual obligation.” 

It is not what has been done in the instant Case, but 

i 

what may be done under the Law. 

In the District of Columbia the creditor m^v become 
the purchaser of the security at the foreclosure sale. 
In such case the purchase price is credited against the 
debt. D. C. Code, Title 25, Chap. 6, Sec. 207. But 
there is no provision of the law barring thp creditor 
from purchasing at a nominal figure and pursuing 
the debtor for a large deficiency, at the ^ame time 
retaining the security. Such a result leads to gross 
inequalities. 

In Better Plan Building & Loan Ass’n v$. Holden , 
168 Atl. 289, a case decided December 5, 19&4, by the 
Court of Chancery, New Jersey, the court sUid: 

“The fundamental function of a court; of equity 
is to prevent parties from accomplishing injus¬ 
tice and inequity whether the same is sought to be 
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accomplished by the enforcement of technical le¬ 
gal rights or otherwise. Equity has steadfastly 
endeavored to disregard form and look only to 
the substance; and has not hesitated to restrain 
defendants from relying upon judgments and mat¬ 
ters of record, where it would be inequitable to 
permit them so to rely. 

“That it T^ould be unconscionable to permit a 
creditor to obtain double payment of his debt is 
undeniable; that such w’ould be the result of 
awarding to the creditor a decree for practically 
the full amount of the mortgage debt if he has al¬ 
ready obtained title and possession, for a mere 
nominal price, of mortgaged premises worth as 
much or more than the amount of the debt, is 
equally undeniable. For a court of equity to hold 
that under present day conditions the public sale 
of mortgaged premises at a nominal price of $100, 
even though the sale be a public judicial sale, con¬ 
clusively establishes the actual value of the prem¬ 
ises, would prove justice, not to be blind, but to 
be mentally incompetent.’ 9 

The purchaser’s bid, in such case, does not reflect 
the true value of the property, especially where the 
bidding is limited by the existence of an economic de¬ 
pression. The better rule, and one consonant with es¬ 
tablished principles of equity, is that the fair market 
value of the security be credited against the mortgage 
debt. 

In some States the question is controlled by Statute, 
but Equitable Principles govern in the absence of Leg¬ 
islation. 

In North .Carolina, if the mortgagee becomes the 
purchaser for a sum less than the debt, the mortgagor 
may defeat a deficiency judgment by showing that the 









property was fairly worth the amount of the debt or 
that the sum bid was substantially less than the jtrue 
value of the property, Richmond Mortgage & Loan 
Corporation vs. Wachovia Bank & Trust Co., Su]i Ct. 
Law ed. Adv. Op., Vol. 81,. page 361, decided F^b. 1, 
1937. Under the North Carolina statute, as is the 
case in the District of Columbia, the mortgagee (jjould 
avail himself of alternative remedies; judicial fore¬ 
closure or sale of the security by the trustee, but in the 
former case, the decree for a deficiency was “gov¬ 
erned by well understood principles of equity.’’ D. C. 
Code, Title 25, Chap. 6, Part V; Richmond, eic. vs. 
Wachovia, etc., supra, page 363. j 

Under the law of Michigan, the mortgagor might re- 

i 

deem within one year by paying to the purchaser the 
amount of his bid plus interest at the mortgage rate, 
even though the amount of the bid was less than the 
mortgage debt. Thus a deficiency was rare since the 
mortgagee would in all cases bid the amount of the 
mortgage debt; a bid for a less sum would subjebt him 
to loss in the event of redemption, for a greater sum, 
would require him to render the surplus to the mort¬ 
gagor. H elver mg vs. Midland Mutual Life Insurance 
Co., Sup. Ct. Law. ed. Adv. Op. VoL 81, page 375, de¬ 
cided, Feb. 15, 1937. j 

Arizona, Arkansas, California, Idaho, Kansajs, Lou¬ 
isiana, Minnesota, Montana, Nebraska, New Jersey, 
New York, North Dakota, South Carolina, South Da¬ 
kota and Texas have also, during the period 1933 to 
1935—years of economic depression, passed laws pro¬ 
hibiting, limiting or postponing deficiency judgments, 
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but these laws merely declare well established prin¬ 
ciples of equity and justice. 

And these principles are controlling in the absence 
of statute. As Chief Justice Hughes said in Home 
Building & Loan Ass’n vs. Blaisdell, 290 U. S. 398, 446: 

In the absence of legislation, courts of equity 
have exercised jurisdiction in suits for the fore¬ 
closure of mortgages to fix the time and terms of 
sale and to refuse to confirm sales upon equitable 
grounds where they were found to be unfair or in¬ 
adequacy of price was so gross as to shock the 
conscience. 

The defendant has properly Invoked the Applica¬ 
tion of Equitable Principles by his Equitable Plea in 
an action at Law. 

The defendant interposed an equitable defense by 
plea to the declaration. D. C. Code, Title 24, Chap. 
1, Sec. 13. 

In Susquehanna S. S. Co. vs. Anderson & Co., 239 
N. Y. 294, the court in construing the statute provid¬ 
ing for equitable defenses, says: 

A defendant may set forth in his answer as 
many defenses and counter-claims, or both, as he 
has whether they are such as were formerly de¬ 
nominated legal or equitable * * *. All that is 
necessary is that the equity when established be 
destructive of the plaintiff’s right. 

Conclusion. 

If, in the case at bar, the purchaser’s bid had been 
nominal so that both the retention of the security and 
the recovery of the deficiency would have shocked the 
conscience of the court, there would be no hesitancy 
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in granting relief. But the same equitable principles 
apply, nevertheless, if the creditor has obtained more 
than is necessary to make him whole, and the bourt 
should not withhold relief. 


The judgment of the court below should be reversed 


and a new trial granted. 


Respectfully submitted, 

JACOB N. HALPER, 
Attorney for Appellant, 

1010 Vermont Avenue, N.jW., 
Washington, D. C. 
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National Savings & Trust Company, Trustee,! a 
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BRIEF OF APPELLEE. 


Question Raised by Appellant Inconsistent With His 

Evidence. 

The appellant alleges the fair market value o|f the 
property to be $20,000, yet his testimony negatived such 
allegation. 

Testimony of James J. Becker, R. p. 19: 

“Am well acquainted with the real estate market 
in the District of Columbia, especially the jrears 



1933 and 1934; have served as trustee under a 
great many deeds of trust and a great many under 
which foreclosure has been had.” * * * 

“I always insist, in cases where the holder of 
the note bids the property in, that the bid be some¬ 
what commensurate with the value of the prop¬ 
erty.” 

90 

Appellant’s expert, Joseph A. Petty, R. p. 21, stated: 

“Speaking of market value, there was practically 
no market in 1934. I do not sav there was no 

90 

market value then.” * * * 

“Considering the size of the property, the char¬ 
acter of the improvements, the amount of income 
it produced, its location, in my opinion the fair 
market value of the propertv on July 1, 1934, was 
$ 20 , 000 .” * * * 

“The property always rented for $125. That 
would not be a good return on an investment of 
$20,000 but we must consider the potential value 
of the land as the property controls a large corner 
on 16th Street.” 

Arguments and Authorities. 

Market value always refers to the present or past, 
and not to the future. Any future or potential valua¬ 
tion is purely speculative. In the case of Thompson 
v. Smith (Tex. Commn. A), 248 S. W. 1070, 1072, the 
court said: 

“The value of land fluctuates. It may change 
from year to year. It is a matter of common 
knowledge that land valuations do change from 
time to time. The term ‘value’, when applied to 
land, is indefinite and uncertain unless it is re¬ 
ferred to a definite time. Not onlv must it be 

90 

referred to a definite time, but that time must be 
past or present time. What the value of land will 


be in the future cannot be determined with any 
legal certainty, because there is no future mirket 
for land, and therefore there can be no future inar- 
ket value of land. Market value of land always 
refers to present or past time. It means the par- 
ket value of the land at a definite time already ex¬ 
perienced by man. It is a question of fact, and 
not a question of speculation.” 

Market value of land is what a purchaser will give, 
who is not compelled to purchase and what a seller will 
take who is not compelled to sell. 

i 

Appellant’s Cases Not Applicable. j 

The case of Better Plan Building and Loan Associa¬ 
tion v. Holden, 69 Atl. 289, cited by appellant ip his 
brief on page 9, was an equity proceeding brought by 
the complainant to obtain a deficiency judgment agpinst 
the defendant, the decree of foreclosure being! for 
$6,000.00 and the premises sold to the complainant for 
$150.00. Again, in Richmond Mortgage and Loan Cor¬ 
poration v. Wachovia Bank <& Trust Co ., Sup. Ct.jLaw 
ed. Adv. Op., Vol. 81, page 361, cited by appellant in 
his brief on page 11, is controlled by statute; as id also 
the case of Helvering v. Midland Mutual Life Insur¬ 
ance Co., Sup. Ct. Law ed. Adv. Op., Vol. 81, pagd 375. 

Owens Motor Coynpany, Inc. v. Williford, 62 App. 
D. C. 319; 62 F. 2d 691, cited by appellant on pagd 9 of 
his brief refers to a surplus of $87.02 in excess df the 
price the defaulting buyers originally agreed to pay. 

Property worth $35,000 and sold for $20,000 under 
a deed of trust sale, such price is not so great ps to 
shock the conscience or to raise a suspicion of unfair¬ 
ness. Anderson v. White, 2 App. D. C. 408, 420, 421. 
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The fact that there was but one bidder at an auction 
sale will not invalidate the sale held if it be fair and 
regular and the price is not grossly inadequate. Mutual 
Fire Insurance Company v. Barker, 17 App. D. C. 205- 
215. 



“The lack of general interest in such sales is 
one of the risks that the mortgagor must be pre¬ 
sumed to take into consideration when he executes 
the mortgage. The mortgagee usually guards 
against it by leaving a reasonable margin between 
the loan and the estimated cash value of the secur¬ 
ity. 1: ’ 

And again on page 216, 

“We are aware of no rule of law that requires 
the attendance of a certain number of prospective 
bidders upon a sale, or that a fixed number of bids, 
exceeding one, shall be actually offered in order to 
make the sale regular and confer title upon the 
purchaser thereat.” 

Inadequacy of price and depression no grounds for 
defeating foreclosure. Equitable Life Assurance So¬ 
ciety v. Vaughn, 82 F. 2d. 978, 980, 

“The fact alone that property sold at public 
sale brings an inadequate price does not constitute 
a sufficient reason to impeach the genuineness or 
validity of the sale unless inadequacy is such as 
to shock the conscience or raise a presumption of 
fraud or unfairness, Clark v. Freedman’s Sav. & 
Trust Coi, 100 U. S. 149, 152, 25 L. Ed. 573, nor 
does the fact of depression in value furnish a 
ground in itself for not upholding a sale under a 
trust deed, or a subsequent rise in value a ground j 
for setting it aside. Smith v. Black, 115 U. S. 
308, 318, 6 S. Ct. 50, 29 L. Ed. 398.” 
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Foreclosure sale cannot be set aside because of in- 

j 

adequacy of price alone, unless the inadequacy is! such 
as to shock the conscience and of itself suggest fraud 
and misconduct. Jackson v. Fuller , 66 App. D. C r 239 
(decided by this court August 31, 1936). 

It is to be rememberd that this is a suit at la^ for 
a deficiency on notes secured by real estate. Lee 
Fisher Dante, appellee’s cestui que trust, at the trial 
and after appellant’s evidence was completed, offered 
to deed the property to appellant if appellant would 
repay the moneys spent by appellee for improvements 
and taxes, etc., plus the face value of the note, $1^,500, 
and interest (R. p. 22). In the case of Better \Plan 
Building and Loan Association v. Holden , 69 AtlJ 289- 
291 (this case being cited by appellant in his bri^f on 
page 9). It was held, 


‘ 1 If the complainant mortgagee offered or tendered 
to the surety a deed for the mortgaged premises, a 
different situation would exist, and in such case 
possibly the surety might be required to take the 
deed and submit to a decree against him for the 
full mortgage debt. ’ ’ 


Conclusion. 

i 

It is respectfully submitted that neither the facts nor 
the law substantiate the contention of the appellant 
and accordingly, the judgment of the court below 
should be sustained. 

l 

Respectfully submitted, 

| 

John D. Fitzgerald, 

I 

Attorney for Appellee , 
226 Woodward Building, 
Washington, D. Ci 




